THE FOOD AND ALLIED WORKERS UNION
FAWU Specific HIV AND AIDS Policy

1. PREAMBLE
The FOOD AND ALUED WORKERS UNION recognises that:

1. the HIVand AIDS pandemicis aninternational threatto the word's labourforce;

2. thereisa need to instil confidence in the union's process of relating to infected and
affected employees and members;

3. education on HIV and AIDS needs to be transformed;

4. we need to empower our members and employees about HIV and AIDS.

2. BACKGROUND

FAWU is required toadopta policy to address the HIVand AIDS pandemicin terms of the
following legislation:

Employment Equity Act, No. 55 of 1998;

Labour Relations Act, No. 66 1995;

Occupational Health and Safety Act, No. 85 of 1993;

Compensation for Occupational Injuries and Diseases Act, No. 130 of 1993;
Basic Conditions of Employment Act, No. 75 of 1997;

Medical Schemes Act, No. 131 of 1998; and

Promotion of Equalityand Prevention of Unfair Discrimination Act, No.4 of 2000
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3. OBJECTIVES
The FAWU HIVand AIDS Policyaims to:

1. eliminate stigma surrounding HIV and AIDSinfected and affected members and
employees;

2. achiewe equalityof persons who are unfaidy discriminated upon because of their HIV
and AIDS status;

3. make FAWU friendly to members and e mployees who are affected and infected by
HIV or HIVand AIDS;

4. promote testing and treatment of HIV and Aids.

4. VISION

“The FOOD AND ALUED WORKERS UNION is committed to ensuring that no person is
discriminated against on the basis of their HIV status. FAWU will publisha Code of



Good Practice on HIVand AIDS in the workplace to preventinfections and to ensure
thatall members and employees whoare infected and affected workin an
environment of respectand friendship and continue tolive healthyand productive

lives.”

5. POLICY ELEMENTS

FAWU will issue a Code of Good Practice on HIVand AIDS to all employees with details of
the systems and procedures designed to:
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Preventinfections

Professionalise HIV testing

Make a wluntarynotification of HIVstatus to the employer

Provide care and supportto members and employees who are infected or affected
Exercise discipline in cases of unfair dis crimination

Monitorand evaluate the impact of this policy

Policy positions on each of these elements follow.

5.1 Preventing Infections

In terms of Section 8(1) of the Occupational Health and Safety Act, No. 85 of 1993;
an employeris obliged to provide, as faras is reasonably practicable, a safe
workplace. This indudes ensuring that the risk of occupational exposure to HIV is
minimised to:

(@) Infected Employees
(b) Affected Employees
The practical actions the FAWU will take indude:
(@) Creatinga structure (orstructures) within the organisation thatis
mandated to implement develop and finalise a Code of Good Practice on HIV

and AIDS in the Workplace.

(a) Distributing quality condoms within the workpla ce to help manage the
spread of HIV and AIDS.

(b) Promotingawareness of HIV and AIDS prevention, treatmentand care
programmes in the publicand private sector.

(c) Encouraging HIV positive employees to register onto anappropriate HIV
and AIDS managementprogramme.

5.2 Position Regarding HIV Testing

No employee, orapplicant foremployment, maybe required by his orher employer
(FAWU) to undergo an HIV testin order toascertain his or her HIVstatus. Section



7(2) of the Employment Equity Act states that:

(@) Medical testing of an employee is permissible only when legislation
requires testing or when this is justifiable for various reasons;

(b) HIV testingis prohibited unless such testing is determined to be justifiable
by the Labour Court.

According to Section 54(1) of the Employment Equity Act, No. 55 of 1998, no person
may unfairy discriminate, directly orindirectly, against anemployeein any
employment policy or practice, on one or more of the grounds listed in the Act,
induding a person’s HIV status. In anylegal proceedings in whichitis alleged thatan
employer has discriminated unfaify, the employer must prove thatany
discrimination or differentiation was fair.

In accordance with Section 24(2)(e) of the Medical Schemes Act, No. 131 0f 1998, a
registered medical aid scheme maynotunfaidydiscriminate directlyorindirectly
againstits members on the basis of their ‘state of health’. Furtherin terms of
s67(1)(9), regulations have been drafted stipulating that all schemes must offera
minimum level of benefits to their members.

5.3 Voluntary Notification of HIV Status to the Employer

In accordance with both Common Law and Section 14 of the Constitution of South
Africa Act, No. 108 of 1996, all persons with HIV or AIDS hawe a right to privacy,
induding privacy concerning their HIV and AIDS status. Accordingly, there isnolegal
dutyon an employee to disdose his or her HIV status to theiremployeror to other
employees.

However, in order to access care and support in the workplace, an employee can
choose to disclose his or her status to the employer, and should be given every
confidence that this disdosure will be kept confidential.

5.4 Providing Care and Support to Members and Employees Who are Infected
FAWU shall provide the following benefits:

(@) A50% medical contribution to employees as per the existing policy on
medical aid.

(b) Whenan employee is infected with HIVas a result ofan occupational
exposure to infected blood or bodily fluids, he orshe should applyfor
benefits in terms of Section 22(1) of the Compensation for Occupational
Injuries and Diseases Act, No. 130 of 1993.

(c) In accordance with the Basic Conditions of Employment Act No. 75 of
1997, every employeris obliged to ensure thatall employees receive certain
basicstandards of employment, induding a minimum number of days sick



leave [Section 22(2)].

(d)Inaddition to sickleave in terms of the BCEA, FAWU will implement a
policy of compassion foremployees who are infected with HIV and AIDS and
who are mediallyincapable. Medial incapacity means a continuing non-
culpable absence from duty due toillness or disability (in this regard, due to
HIV and/or AIDS), which prevents the employee from fulfilling their
employment obligations.

(i) Considering that HIV or HIV and AIDS affects individuals differently,
when members or employees of the Union are unable to continue
with all the work theyare employed to do, due to beinginfected by
HIV and/or AIDS, the employershould give them a lighter dutyor
reduce the numberof days thatthe person should work, until theyare
medically fit. A registered doctor should guide this process.

(ii) Whenanemployee, due to a HIV and/or AIDS related illness or
disability, has been unable to fulfil theiremployment obligations for
an extended period of time and has not reached mediaal fitness, after
lighter dutyin terms of (i), a registered doctor should advise on
additional leave to promote recovery;

(iii) Once all efforts have been taken to accommodate the employee's
condition takinginto consideration issues of health,safetyand cost,
otheroptions such as resignation or retirement on medical grounds
should be presented to the employee for consideration. Medical
retirementinwolves retirement on grounds of disability where
physidans certify that there is animpaiment which prevents the
employee from engagingin anyemployment for which they would be
reasonablysuited. Medical retirementas a result of HIV and AIDS
should be treatedlike anyotherserious illness, in terms of benefits.

In accordance with Section 187(1) of the Labour Relations Act, No. 66
of 1995, an employee with HIV and AIDS maynot be dismissed simply
because he orshe is HIV positive or has AIDS. However, where there
are valid reasons related to their capacity to continue workingand fair
procedures have been followed, theirservices maybe terminatedin
accordance with Section 188(1)(a)(i).

5.5 Grievances against Unfair Discrimination

(@) HIV and AIDS related grievances should be held privatelyand confidentiallyin
order to protect the identityand rights of the complainant(s).

(b) FAWU's existing grievance policy procedures should accommodate HIVand AIDS
related complaints.



5.6 Monitoring and Evaluation Mechanisms

Name:

Date:

(@) The impact of the final version of the Code of Good Practice and how itsuits the
organization will be monitored and evaluated from time to time.

(b) 1t will therefore be changed from time to time to accommodate new laws and
changes within the organization.

(c) The bodyor persons who will be responsible for the implementation and

coordination of responsibilities related to this policy, will report to the NEC from
time to time on the challenges and successes with HIV and AIDS related matters.

Signature:




